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ATTORNEY di sci plinary proceeding. Proceeding di sm ssed.

M1 PER CURI AM Thi s IS an att orney di sciplinary
proceedi ng agai nst Joan F. Kessler. Ms. Kessler is currently a
judge on the Wsconsin Court of Appeals. At the time of the

events that fornmed the basis for the conplaint filed on behalf
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of the Lawyer Regulation System (LRS),! M. Kessler was a
practicing attorney and a partner in the MIwaukee office of the
law firm of Foley & Lardner. The LRS is seeking to have

discipline inposed on Ms. Kessler as a lawer, not as a judge

Consequently, this opinion wll refer to her as Attorney
Kessl er.
12 In this proceeding, we review the recomendation of

the referee, John N cholas Schweitzer, that the disciplinary
conplaint against Attorney Kessler be dismssed. Because no
party has appealed fromthe referee's report and reconmendati on,

our review proceeds pursuant to SCR 22.17(2).°2

! The conplainant in this disciplinary proceeding is the
Lawyer Regulation System rather than the Ofice of Lawer
Regul ation (OLR). This is due to the fact that during the tinme
of the underlying events before her election to the court of
appeals, Attorney Kessler served as a referee in attorney
di sci plinary proceedings. Thus, the OLR was required under
SCR 22.25 to appoint a special investigator who was not a
participant in the |lawer regulation system and was not on the
panel of counsel whom the OLR could retain to assist it in its

duti es. In this case, Attorney Bruce Rosen was initially
appointed as the special investigator. Attorney Rosen was
subsequently replaced as the special investigator by Attorney

Gegory S. Bonney. Wen a participant in the |awer regulation
system such as Attorney Kessler, is alleged to have commtted
m sconduct, the nmatter is also referred to the special
prelimnary review panel, which is separate fromthe prelimnary
review panel to which regular attorney disciplinary matters are
referred. Thus, because the OLR is not involved in any way in
i nvestigating or prosecuting a conplaint against an attorney who
is a participant in Wsconsin's |awer regulation system the
conplaint is brought on behalf of the Wsconsin Lawer
Regul ation System by the special investigator.

2 SCR 22.17(2) states:

(conti nued)
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13 After thoroughly reviewwng the mtter wunder the
required standard of review, we conclude that the referee's
findings of fact are not <clearly erroneous and that those
factual findings require the dismssal of the disciplinary
charges brought by the LRS against Attorney Kessler. I n nost
i nstances, such a dismssal would occur by unpublished order.
Because of the fact that the respondent attorney in this matter
is now a sitting judge and due to the need to provide a full
explanation for the decision we reach, we are issuing our
decision in the form of a detailed, published per curiam
opi ni on.

14 This attorney disciplinary proceeding was formally
initiated with the filing of a conplaint and order to answer by
the LRS. The LRS s conplaint alleged two counts of professional
m sconduct against Attorney Kessler. In Count One, the
conplaint alleged that at an interview wth the specia
i nvestigator on June 8, 2004, Attorney Kessler had falsely
stated that to her know edge neither she nor anyone in her
canpai gn nor anyone she knew had any part in the filing of a
conpl aint against Judge Charles Schudson with the Wsconsin

Judi ci al Conmm ssi on. Count One further alleged that Attorney

I|f no appeal is filed tinely, the suprenme court
shall review the referee's report; adopt, reject or
nodify the referee's findings and conclusions or
remand the matter to the referee for additional
findi ngs; and determne and inpose appropriate
di sci pli ne. The court, on its own notion, nmay order
the parties to file briefs in the matter.
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Kessler had reiterated that false statenent under oath at a

subsequent interview wth t he speci al I nvesti gat or on
Septenber 1, 2005. It claimed that these two knowi ngly false
statenments to a LRS special I nvesti gat or had viol ated

SCRs 20:8.1% and 20:8.4(c).*

15 Count Two of the conplaint simlarly alleged that
Attorney Kessler had falsely stated during the two separate
interviews identified above that she did not know who had | eaked
information about the Judicial Conm ssion conplaint against

Judge Schudson to the M Iwaukee Journal Sentinel. Count Two

claimed that Attorney Kessler's know ngly false statenents on

this topic also violated SCRs 20:8.1 and 20:8.4(c).

3 SCR 20:8.1 states:

An applicant for admssion to the bar, or a
| awyer in connection wth a bar adm ssion application
or in connection with a disciplinary matter, shall
not :

(a) knowingly nake a false statenment of materi al
fact; or

(b) fail to disclose a fact necessary to correct
a m sapprehensi on known by the person to have arisen
in the matter, or knowngly fail to respond to a
| awful demand for information from an adm ssions or
disciplinary authority, except that this rule does not
require disclosure of information otherw se protected
by SCR 20: 1. 6.

4 SCR 20:8.4(c) states it is professional misconduct for a
| awer to "engage in conduct involving dishonesty, fraud, deceit
or msrepresentation; "
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16 After conducting an evidentiary hearing, the referee
found that the relevant facts were as follows. In July 2002
t hen- Court of Appeals Judge Charles Schudson wote a letter (the
Schudson letter) to United States District Judge Charles
Clevert, in which Judge Schudson commented favorably on Attorney
Charl es Hausmann. At the tine of the letter, Attorney Hausmann
was awaiting sentencing before Judge Cevert follow ng Attorney
Hausmann's crim nal conviction.

17 Attorney Kessler ran agai nst Judge Schudson for a seat
on the court of appeals in 2004. Attorney Kessler testified at
the disciplinary hearing that prior to beginning her canpaign,
she | earned of the Schudson letter. She considered the Schudson
letter to be a possible violation of the Code of Judicial
Conduct® and deternmined that she wanted to see the letter and
ot her relevant docunents before using the issue of the letter in
her canpai gn agai nst Judge Schudson.

18 In Septenber 2003, after learning that the federa

court's physical case file in the Hausmann case was then | ocated

® Suprenme Court Rule 60.03(2), which generally prohibits the
use of the prestige of a judicial office to advance the
interests of the judge or others, provides that "[a] judge may
not testify voluntarily as a character witness.”" The coment to
that provision of the Code of Judicial Conduct explains how the
rule applies to the sending of Iletters or the giving of
testimony in the context of a sentencing decision by another
judge: "However, a judge nust not initiate the comunication of
information to a sentencing judge or a probation or corrections
officer but may provide to such persons information for the
record in response to a formal request."” SCR 60.03(2)
(comrent) .
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at the United States Court of Appeals for the Seventh Grcuit in
Chi cago, Attorney Kessler asked a colleague in Foley & Lardner's
Chicago office to obtain a copy of the Schudson letter and the
trial court docket record for the Hausmann case. The docket
record was necessary to ascertain whether Judge Schudson had
witten the letter in response to a formal request or whether he
had witten the letter of his own accord. See SCR 60.03(2).

19 In response to Attorney Kessler's request, the
col | eague provided Attorney Kessler with a copy of a 16-page
docket record from the Hausmann case that was printed from the
federal PACER system (the PACER docunent). The PACER systemis
a federal internet-based service that allows individuals or |aw
firme to access docunments or information from federal judicial
case files. In order to use the PACER system one needs to
regi ster and obtain a PACER |ogin code. When one connects to
the PACER system there is a separate field that allows the user
to enter a "client code."

110 The docket record shown on the PACER docunent
indicated that the Schudson letter was a public docunent and a
part of the official case record in the Hausmann federal
crim nal proceeding. The final page of the PACER docunent the
col l eague provided to Attorney Kessler contained a "Transaction
Recei pt. " That receipt indicated that the PACER docunent had
been generated on Septenber 29, 2003. The receipt shows a
"PACER Login" of "fl0025" and a "Cient Code" of "460439-0001
LT."
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11 Attorney Kessler talked wth her husband, Fred

6 about the Schudson letter and whether it constituted a

Kessl er,
violation of the Code of Judicial Conduct. Fred Kessler is an
attorney licensed to practice law in this state and is currently
a nenber of the Wsconsin |egislature. He was heavily invol ved
in assisting Attorney Kessler's 2003-04 judicial canpaign. Wen
Attorney Kessler obtained the PACER docunent, she provided a
copy of it to her husband. In addition, Attorney Kessler also
gave copies of the PACER docunent to one or nore friends who
were al so assisting her judicial canpaign.

12 Accordi ng to Fred Kessl er's t esti nony at t he
disciplinary hearing, in October 2003 he had lunch with Mary
Moser, the wfe of former Wsconsin Court of Appeals Judge
WIliam Moser. Ms. Mser had earlier indicated that she would
be willing to assist Attorney Kessler's canpaign. During their
meeting, Fred Kessler asked Ms. Mser to file a conplaint
agai nst Judge Schudson with the Wsconsin Judicial Comm ssion

regarding the Schudson letter.’” He drafted a conplaint letter

 In order to avoid confusion between the two Kesslers, this
opinion wll refer to Attorney Frederick P. Kessler as "Fred
Kessl er."

" An attorney disciplinary conplaint was |ater filed against
Fred Kessler arising out of a statenment he allegedly nmade to
Ms. Mser during the Cctober 2003 neeting suggesting that she
not answer truthfully any questions about the source of her
knowl edge of the Schudson letter. The disciplinary proceeding
against Fred Kessler is being resolved in a separate opinion
al so issued today. In re Disciplinary Proceedi ngs Agai nst Fred
Kessler, 2010 W 120 (Case No. 2008AP834-D)
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for her signature and provided to her, anong other things, a
copy of the Schudson letter and a copy of the PACER docunent to
be used as attachnents to her conplaint letter. On Cctober 31,
2003, as requested by Fred Kessler, Ms. Mser filed the
conplaint letter with the Judicial Comm ssion, with the copies
of the Schudson letter and the PACER docunent attached.

113 Judge Schudson becane aware of the conplaint filed
agai nst him He has acknowl edged that after learning of the
conplaint against him he discussed it wth other judges. In
February 2004 Judge Schudson filed a grievance agai nst Attorney
Kessler with the OLR concerning a nunber of issues. Because
Attorney Kessler had served as a referee in attorney
di sciplinary cases, the grievance against her was referred to
Attorney Bruce Rosen as a special investigator pursuant to
SCR 22. 25.

124 On March 8, 2004, a colum in the M| waukee Journal

Sentinel published information about the substance of the
conpl ai nt agai nst Judge Schudson that had been filed with the
Judi ci al Conmm ssi on. The information about the filing of the
conpl aint was supposed to have been maintained as confidential
at that tinme under Ws. Stat. § 757.93 because the Judicial
Comm ssion had not filed a petition or formal conplaint against

Judge Schudson. 8

8 Wsconsin St at . § 757.93 (2003- 04) provi ded:
Confidentiality of proceedings.

(1)(a) Al proceedings under ss. 757.81 to 757.99
relating to msconduct or pernmanent disability prior
(conti nued)
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to the filing of a petition or formal conplaint by the
comm ssion are confidential unless a judge or circuit
or supplenmental court comm ssioner waives the right to
confidentiality in witing to the conm ssion. Any such
wai ver does not affect the confidentiality of the
identity of a person providing information under par

(b).

(b) Any person who provides information to the
comm ssi on concerning possible m sconduct or pernanent
disability may request that the conm ssion not
disclose his or her identity to the judge or circuit
or supplenmental court comm ssioner prior to the filing
of a petition or a formal conplaint by the conm ssion.

(2) If prior to the filing of a formal conplaint
or a petition an investigation of possible m sconduct
or permanent disability beconmes known to the public,
the commssion may issue statenents in order to
confirm the pendency of the investigation, to clarify
t he pr ocedur al aspects of t he di sci plinary
proceedings, to explain the right of the judge or
circuit or supplenmental court comm ssioner to a fair
hearing w thout prejudgnent, to state that the judge
or circuit or supplenental court comm ssioner denies
the allegations, to state that an investigation has
been conpleted and no probable cause was found or to
correct public msinformation.

(3) The petition or formal conplaint filed under
s. 757.85 by the commssion and all subsequent
heari ngs thereon are public.

(4) This section does not precl ude t he
commission, inits sole discretion, from

(a) Referring to the director of state courts
information relating to an alleged delay or an alleged
tenporary disability of a judge or «circuit or
suppl emental court conm ssioner.

(b) Referring to an appropriate |aw enforcenent
authority information relating to possible crimnal
conduct or ot herw se cooperating W th a | aw
enforcenment authority in matters of nutual interest.

(conti nued)
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15 Attorney Kessler defeated Judge Schudson in the April
2004 general election for a seat on the Wsconsin Court of
Appeal s. Attorney Kessler began serving her first term as a
court of appeals judge on August 1, 2004.

116 On June 8, 2004, Speci al | nvesti gat or Rosen
interviewed Attorney Kessler regarding the grievance filed by
Judge Schudson. At the end of the interview, Special
| nvestigator Rosen informed Attorney Kessler that he had
received a copy of the conplaint letter and the attachnents that
had been filed against Judge Schudson wth the Judicia
Comm ssi on. He also stated that the conplaint letter had been
filed by Ms. Moser. He specifically showed Attorney Kessler
the "Transaction Receipt” from the PACER docunent that had been
attached to Ms. Mser's conplaint letter, with the "fl0025"
Logi n Code. Speci al Investigator Rosen then asked Attorney
Kessl er whet her she, anyone in her canpaign, or anyone she knew,
to her know edge, had any part in the filing of the conplaint

agai nst Judge Schudson. Attorney Kessler's response to that

(c) Referring to an attorney disciplinary agency
information relating to the possible msconduct or
incapacity of an attorney or otherwi se cooperating
with an attorney disciplinary agency in mtters of
nmut ual interest.

(d) Disclosing to the chief justice or director
of state courts information relating to matters
affecting the adm nistration of the courts.

(e) Issuing an annual report under s. 757.97.

10
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question was initially to becone "extrenely stoic.” She then
answered, "No."

17 The referee credited Attorney Kessler's testinony at
the disciplinary hearing that she had becone thoughtful in
response to the question because she recognized the docunents
and realized the possibility that they could have conme from
someone associated with her canpaign.® The referee made a
specific factual finding, however, that Attorney Kessler did not
know at the tinme of the June 8, 2004, interview that the
docunents attached to the conplaint had come fromthe copies she
had distributed to her husband and to a few friends working on
her canpai gn

118 Also during the June 8, 2004, interview, Special
| nvesti gator Rosen asked Attorney Kessler whether she, anyone in
her canpaign, or anyone she knew, to her know edge, had | eaked
informati on about the conplaint against Judge Schudson to the

M | waukee Journal Senti nel. Attorney Kessler again answered,

"No." The referee accepted Attorney Kessler's testinony on this
issue, again finding that she, in fact, did not know who had

| eaked the information to the newspaper.

® buring the disciplinary heari ng, Att or ney Kessl er
specifically indicated that at the tinme of the June 8, 2004
interview, she had believed or realized that the page with the
transaction receipt that was shown to her was connected to the
PACER docunent she had obtained from her colleague in Chicago
She asserted that she did not nention this realization to
Speci al Investigator Rosen because she "did not know what the
connection was."

11
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119 The referee also credited Attorney Kessler's testinony
that after the interview had ended, she called her husband and
asked whether he had played any part in the filing of the
conpl ai nt agai nst Judge Schudson. He responded that he had been
i nvol ved.

120 The referee further found that Attorney Kessler then
spoke wth her counsel and requested that he provide the
information about Fred Kessler's involvenent in the conplaint
agai nst Judge Schudson to Special |nvestigator Rosen. Att or ney
Kessler's counsel did speak to Special Investigator Rosen that
sane day and relayed the information that Fred Kessler had told
Attorney Kessler—nanely, that Fred Kessler had asked a third
person to file the conplaint against Judge Schudson with the
Judi ci al Comm ssi on.

121 Speci al | nvesti gat or Rosen conduct ed a second
interview of Attorney Kessler on Septenber 1, 2005. Thi s
i nterview was conducted under oath and was transcribed.!® During
this interview, Special Investigator Rosen again asked Attorney
Kessler about her clainms not to have known who filed the
conpl ai nt agai nst Judge Schudson or who | eaked i nfornmation about

that conplaint to the newspaper. Attorney Kessler stated that

10 The transcript of this interview was marked as an exhi bit
for identification purposes at the disciplinary hearing but was
not received into evidence. The referee nade certain factua
findings regarding the content of this interview, however, based
on adm ssions that Attorney Kessler made in her answer to the
LRS s conpl ai nt.

12



No. 2009AP1529-D

all of her answers given during the June 8, 2004, interview had
been true and correct at the time she had provided them
Specifically, she asserted that at the tinme of the June 8, 2004,
interview, she had not known who had filed or caused to be filed
the conplaint against Judge Schudson or who had |eaked

information about that conplaint to the MIwaukee Journal

Senti nel . Moreover, she expressly averred that at the tinme of
the original interview she had no know edge that her husband had
anything to do wth the filing of the conplaint against Judge
Schudson.

22 G ven these facts as found by the referee, the referee
considered the two professional msconduct charges set forth in
the LRS s conplaint. Wth respect to the question of whether
Attorney Kessler had lied about having no know edge as to
whet her anyone in her canpaign or anyone she knew had any part
in the filing of the conplaint against Judge Schudson, the
referee concluded that the evidence was nost consistent with a
conclusion that Fred Kessler had not disclosed his participation
in the filing of the conplaint to Attorney Kessler and that
Attorney Kessler had not, in fact, known that her husband had
persuaded a third party to file the conplaint. The referee
concluded that Attorney Kessler's "stoic" response at the
June 8, 2004, interview was nost likely due to her suspecting
that the documents had conme from her canpaign and "beginning to
connect sone dots," but that she did not actually know that the
docunents attached to Ms. Mser's conplaint had conme from
soneone associ ated with the canpaign.

13
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123 The referee acknow edged that one could interpret
Attorney Kessler's "stoic" response as a realization that her
ability to deny any connection with the conplaint against Judge
Schudson had been underm ned because the paper trail could
indeed tie her canpaign to the conplaint, but she nonethel ess
decided to falsely deny any involvenent. The referee further
acknowl edged that one would ordinarily expect some comrunication
about the filing of an ethics conplaint against an opponent in a
judicial race between a candidate and her canpai gn nanager, as
wel | as between a candi date and her spouse.

124 The referee nonetheless concluded that the nore
reasonabl e explanation here was that Fred Kessler had acted on
his own and had chosen not to disclose his actions to his wfe.
The referee pointed to Fred Kessler's testinony that he felt
Attorney Kessler mght disagree with his strategy of wusing a
third party to file a conplaint against her opponent during a
canpaign and so he went with his own judgnent. Consequent |y,
the referee concluded that the LRS had failed to prove a
violation of either SCR 20:8.1 or SCR 20:8.4(c) by the required
clear, satisfactory, and convincing evidence.

125 The referee simlarly concluded that the LRS had
failed to prove the allegations of Count Two to the required
standard of proof. He stated that the LRS had presented no
evidence to counter Attorney Kessler's denial of know edge of
who had |eaked the information about the conplaint to the
newspaper, other than the "weak inference" that Attorney Kessler
must have known about the source of the |eak because it would

14
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have been beneficial to her canpaign. The referee concluded
that there were other possibilities regarding the leak of this
information that were equally as plausible. First, the |eak
could have conme from Ms. Mser since she had filed the
conpl ai nt agai nst Judge Schudson in the first place. Second,
the | eak could have resulted, directly or indirectly, from Judge
Schudson's discussions regarding the conplaint wth other
j udges. Under either alternative scenario, there was no
particular reason to believe that Attorney Kessler would have
known of the source of the |eak.

126 The referee comented that in the end, Judge Schudson
had been correct in surmsing that the conplaint against himto
the Judicial Comm ssion had been a canpaign tactic that had
originated wth Attorney Kessler's canpaign. That fact,
however, had not established that the candidate, Attorney
Kessl er, had known who had been involved in the filing of the
conplaint and had falsely denied such know edge. Because the
evidence did not satisfy the LRS s burden of proving a violation
by clear, satisfactory, and convincing evidence, the referee
recoomended that the conplaint against Attorney Kessler be
di sm ssed.

127 Qur review of a referee's report and recommendation
follows well-established standards of review W affirm the
referee’'s findings of fact unless they are clearly erroneous.

In re Disciplinary Proceedi ngs Against Inglino, 2007 W 126, 15,

305 Ws. 2d 71, 740 N W2d 125. W review the referee's
conclusions of |aw, however, on a de novo basis. | d. Finally,

15
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where m sconduct is found, we determ ne the appropriate |evel of
di scipline given the particular facts of each case, independent
of the referee's recomendation, but benefiting fromit. See In

re Disciplinary Proceedi ngs Agai nst Wdule, 2003 W 34, 144, 261

Ws. 2d 45, 660 N. W 2d 686.

28 In this instance, our resolution of this matter
directly results from the standard of review As noted above
we are bound by the referee's factual findings as to what
occurred unless those factual findings are shown to be clearly
erroneous. In this case, the referee nade several express
findings of fact that are critical to the resolution of this
matter. First, the referee found that Fred Kessler acted on his
own when he persuaded Ms. Mser to file a conplaint against
Judge Schudson and to attach the PACER docunent and the Schudson
letter to the conplaint. The referee also explicitly found that
Fred Kessler did not disclose his involvenent in the preparation
of the conpl aint against Judge Schudson until after the June 8,
2004, interview in which Attorney Kessler disclainmd know edge
of anyone she knew having played a part in the filing of the
conpl ai nt. Consequently, the referee further expressly found
that Attorney Kessler did not know of the involvenent of her
husband and canpai gn manager until she spoke with him follow ng
t he June 8, 2004, interview.

129 Although the LRS argued for contrary findings before
the referee, it has not appealed the referee's report and has

not contended that the referee's findings are clearly erroneous.

16
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130 After reviewng the record ourselves, we also do not
find a basis in the record to conclude that the referee's
findings of fact are clearly erroneous. There was no direct
testinmony or docunentary evidence that clearly underm ned
Attorney Kessler's claim of a |ack of know edge at the tine of
her statenents during the June 8, 2004, interview. | ndeed, the
testimony of her husband that he acted on his own and did not
di sclose his neeting with Ms. Mser to her supported her claim
of ignorance. The only testinony to the contrary was Speci al
| nvestigator Rosen's testinony that he had concluded during his
tenure as the special investigator that Attorney Kessler had
lied to him at the June 8, 2004, i nterview. Speci al
| nvestigator Rosen, however, did not point to any specific
evi dence that supported his personal concl usion.

31 The only possible grounds to overturn the referee's
fact ual findi ngs, t hen, are inferences. As the referee
acknow edged, one could certainly draw inferences adverse to the
ones drawn by the referee based on the relationship of Fred
Kessler as Attorney Kessler's husband and canpai gn manager, and
also based on Attorney Kessler's "stoic" response when
confronted with the PACER docunent. In addition to the possible
adverse inferences nentioned by the referee, one could also
infer that because Attorney Kessler recognized the transaction
receipt as comng fromthe PACER docunent when that transaction
recei pt was shown to her during the June 8, 2004, interview, she
had to know that someone from her canpaign had been involved in
the filing of the conplaint since she testified that she had

17
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provi ded that docunent only to her husband/ canpai gn manager and
to friends who worked on her canpaign. Despite the fact that
one could draw these inferences that Attorney Kessler had to
know of her husband's (or sonme other canpaign worker's)
involvenent in the preparation and filing of the conplaint
agai nst Judge Schudson (and therefore made a false statenent
when she deni ed having such know edge), those inferences are not
so strong that they render the referee's inferences unreasonable
and his resulting findings of fact clearly erroneous. Under our
standard of review, we are therefore obligated to accept the
referee's findings of fact, wthout regard to whether or not
menbers of this court would have reached the sanme findings if
they had been required to nake the call in the first instance.
132 Gven the facts as found by the referee, it
necessarily follows that the LRS cannot prove by clear,
satisfactory, and convincing evidence that Attorney Kessler
knowi ngly made a false statenent of fact in connection with a
di sciplinary investigation (SCR 20:8.1) or engaged in conduct
involving dishonesty, fraud, deceit or m srepresentation
(SCR 20:8.4(c)). Under the facts of this case, a violation of
either rule would require that Attorney Kessler's clained |ack
of know edge was false. Because the referee found that Attorney
Kessler did not, in fact, know of her husband' s involvenent in
preparing the conpl aint against Judge Schudson and did not know
who | eaked the conplaint information to the newspaper, the LRS

cannot prove that she knowingly made a false statenent of fact

18
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or engaged in a msrepresentation. The disciplinary proceeding
agai nst her nust therefore be dism ssed.

133 IT IS ORDERED that the disciplinary proceedi ng agai nst
Joan A. Kessler is dismssed without costs.

134 PATI ENCE DRAKE ROGGENSACK, J., did not participate.

19
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135 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). I
concur, and | agree that in this case, the Lawer Regulation
System cannot prove that Attorney Kessler know ngly nade a false

statenent of fact or engaged in a msrepresentation because of

the deference due to the referee's findings of fact. Per
curiam 932. Specifically, "the referee found that Attorney
Kessler did not, in fact, know of her husband' s involvenent in

preparing the conpl aint against Judge Schudson and did not know
who | eaked the conplaint information to the newspaper." 1d. As
the per curiam notes, however, based on the record, this court
could certainly draw inferences that Attorney Kessler nade a
fal se statenent when she denied having such know edge, but we
are nevertheless "obligated to accept the referee's findings of
fact, without regard to whether or not nenbers of this court
woul d have reached the sane findings" in the first instance.
Id., 931 As Justice Prosser, Justice Roggensack, and Justice

Ziegler noted in the Gableman decision, see In re Judicial

Di sciplinary Proceedi ngs Agai nst Gabl eman, 2010 W 62, 9152, 325

Ws. 2d 631, 784 NW2d 631, this court is to observe the
findings of facts or stipulation of facts as they exist in the
record. As Justice Prosser, Justice Roggensack, and Justice
Ziegler further observed in the Gableman decision, it is not
Wi thin our province to call for a jury trial or a further fact-
finding process. See id., 154 n.24. | am pleased that we now
have unani nous agreenent on our proper role in such matters.

136 Sinply stated, the per curiams analysis in this case

is consistent with the analysis of Justice Prosser, Justice
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Roggensack, and Justice Ziegler in the Gabl eman deci sion. See
id., 952 ("On review, we enploy the rules applicable to civil
proceedi ngs and we accept the Panel's findings of fact unless
they are clearly erroneous. No party contends the Panel's fact
findings are clearly erroneous or that there is any need for
further fact-finding."). However, the per curiamls analysis is
inconsistent with the witing of Chief Justice Abrahanson,
Justice Bradley, and Justice Crooks in the Gabl eman decision, in
which those three justices disregarded the Judicial Conduct
Panel's findings of fact and the parties' stipulation of facts.?

See In re Judicial Disciplinary Proceedi ngs Against Gabl eman,

2010 W 61, 9137, 46, 325 Ws. 2d 579, 784 N W2d 605. | am
pl eased to see that here, Chief Justice Abrahanson, Justice
Bradl ey, and Justice Crooks afford proper deference to the facts
before this court. The |evel of deference which we apply to the
referee's findings of fact in this case should be consistent

with the deference we owed the Judicial Conduct Panel's findings

1 An exanple is instructive. In this case, the per curiam
accepts the referee's finding of fact that Attorney Kessler did
not know of her husband' s involvenent in preparing the conpl aint
agai nst Judge Schudson and did not know who | eaked the conpl aint
information to the newspaper. Per curiam {30. Not ably, the
per curiam accepts that finding of fact despite Special
| nvestigator Rosen's conclusion that Attorney Kessler lied to
him during the June 8, 2004, interview when she denied having
such know edge. Id. Conversely, in the Gableman case, Chief
Justice Abrahanson, Justice Bradley, and Justice Crooks called
for further fact-finding even though there was no dispute that
t he subj ect | anguage was true. See In re Judicial Disciplinary
Proceedi ngs Agai nst Gabl eman, 2010 W 61, {119, 37, 325 Ws. 2d
579, 784 N. W 2d 605.
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of fact and the factual stipulation in the Gablenan decision.

See Gabl eman, 325 Ws. 2d 631, f52.

137 For the foregoing reason, | respectfully concur.
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138 M CHAEL J. GABLEMAN, J. (concurring). | agree with
and fully adopt the concl usions of Justice Zeigler's
concurrence. This court should apply an appropriate |evel of
deference to the referee's findings of fact by observing the
findings of fact or stipulation of facts as they exist in the
record. As the per curiam notes, we are "obligated to accept
the referee's findings of fact, without regard to whether or not
menbers of this court would have reached the sanme findings" in
the first instance. Per curiam {31. Regar dl ess of whether
this court could have drawn inferences that Attorney Kessler
made a fal se statenent when she denied having know edge of her
husband's involvenent in preparing the conplaint against Judge
Schudson, we are bound by the referee's findings of fact unless
they have been shown to be clearly erroneous. | agree that in
this case the Lawer Regulation System failed to neet that
standard. | wite separately from Justice Zeigler's concurrence
nmerely to avoid even the appearance of commenting directly or

indirectly on a case in which | was a party.
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